
STATE OF NEW YORK
STATE TAX COI{MISSION

In the Matter of the petit ion

o f

V incen t  S .  Je r r y  &  Sons ,  I nc .

AFFIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  3 /7172-2 /28 /75 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Departnent of Taxat ion and Finance, over 18 years of age, and that on the

22nd' d'ay of February, 1980, he served the within notice of Determination by nail
upon Vincent S. Jerry & Sons, Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid hrrapper addressed as

fo l lows:

Vincent  S.  Jerry  & Sons,  Inc.
5 MacDonough St.
P1attsburgh, Ny

and by deposit ing same enclosed in a postpaid
(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said wrapper address o f

pet i t ioner .

Sworn to before me this

22nd day of February, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is

is the last

the pet i t ioner herein



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

V incen t  S .  Je r r y  &  Sons ,  I nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the Per iod 3/ I /72-2/28l lS.

AT'FIDAVIT OF MAII,ING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Determinat ion by nai l

upon Fred B. htander the representative of the petiti-oner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Fred B. Wander
O r C o n n e l l  &  A r o n o w i t z ,  p . C .
100 Sta te  S t .
Albany, NY a22LO

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said rdrapper is the last

known a,cldress of the representative of the,deti

Sworn to before me this

22nd day of February, 1980.



STATE OF NEW YORK
STATE T,A,X COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

Vincen t  S .  Je r r y  &  Sons ,  I nc .
5 MacDonough St.
Plat tsburgh,  W

Gent lemen:

Please take not ice of  the Determinat ion of  the State Tax Conmission enclosed
herewi th.

You have now exhausted your right of review at the adrninistrative level.
Pursuant  to sect ion(s)  1138 & L243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Fred B. Wander
O'Conne l l  &  AronowiLz ,  P .C.
100 Sta te  S t .
Albany, NY 12210
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

VINCENT S. JERRY & SONS, rNC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 af the Tax Law for the
Per iod  March  1 ,  L972 to  February  28 ,  1975.

DETERMINATION

Appl icant ,  V incent  S.  Jerry and Sons,  Inc. ,  5  MacDonough Street ,  P lat tsburgh,

New York,  f i led an appl icat ion for  rev is ion of  a determinat ion or  for  refund

of  sales and use taxes under Ar t ic les 28 and 29 of  the Tax Law for  the per iod

March 1,  7972 to February 28,  lgTS (Fi le  No.  t2g4t) .

A formal  hear ing was held before Louis M. Kle in,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commission,  Bui ld ing / /9 ,  State Campus,  Albany,  New

York,  on February 1,4,  1977 at  9:15 A.M. Appl icant  appeared by o 'conner l  and

Aronow i t z ,  P . c .  (F red  B .  l r l ande r ,  Esq . ,  o f  counse l ) .  The  sa les  Tax  Bu reau

appeared by Peter  crot ty ,  Esq.  (Mar i lyn Kal tenborn,  Esq.  ,  o f  counser) .

ISSTJE

Whether paSrurents for rental of rnachinery by a contractor who took possession

of the machinery in New York, transported it out of the State and subsequently

purchased i t ,  are subject to sales tax and, i f  so, to what extent.

FINDINGS OF FACT

1. On November 3, 1975, the Sales Tax Bureau issued a Not ice

tion and Demand for PaSrment of sales and use Taxes Due to Vincent

Sons,  Inc .  fo r  the  per iod  March  1 ,  L972 to  February  28 ,  L975.  The

of Determina-

S.  Jerry and

tax due was
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$ 2 5 ' 1 8 5 . 6 5 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 9 , 5 5 8 . 5 2 ,  f o r  a  t o t a l  d u e  o f  i g 4 1 7 4 4 . I ] - .

On June 5, 1975, pr ior to the issuance of the not ice, appl icant agreed to an

extension of the t ime within which the Sales Tax Bureau could make a determinat ion

unt i l  December 20, lg71.

2. Appl icant sel ls,  rents and services farm and industr ial  equipment

from a New York locat ion. In the period involved, appl icant had several

t ransac t ions  w i th  Indus t r ia l  Cont rac tors  and Deve lopers ,  fnc .  ( " Indus t r ia l " ) ,

Tewksbury, Massachusetts.  Two of the transact ions involved bul ldozers which

Industr ial  rented from appl icant,  t ransported to Massachusetts and then several

months later,  purchased from appl icant.

3 .  Indus t r ia l  took  possess ion  o f  the  bu l ldozers  f rom app l ican t  a t  app l i can t rs

New York locat ion. Industr ial  then transported them to Massachusetts and paid

monthly rentals to appl icant,  as per appl icantfs invoices. t {hi le the machines

were st i l l  in Massachusetts,  fndustr ial  entered into a condit ional sales

contract to purchase the bul ldozers. The purchase pr ice was a gross amount

reduced by the rental  paynents that Industr ial  had made. This was the pattern

o f  bus iness  fo r  app l i can t ,  and i t  d id  no t  a lways  resu l t  in  a  sa le .

4. The Sales Tax Bureau conceded that the fol lowing invoices involved

t ransac t ions  no t  sub jec t  to  sa les  tax :
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INVOICE NI]MBER

10970
6645

74986
1498s
1 1086
16487
15 152
16569
16492
23458
76643
16555
r6633
16596
L6640
29519
2667A
32539
29687
29609
L0296

Gross  Tota l
Rate of Tax
Amount of Tax Conceded

by Sales Tax Bureau

$  3 , 5 0 0 . 0 0
3 , 5 0 0 . 0 0
3 , 5 0 0 . 0 0
3  , 5 0 0  . 0 0
3  , 5 0 0  .  o 0
3 ,500 .  00
3,50o .  oo
6 ,000 .  00
6 ,000 .00
3  ,500  .  00
3  ,500  .  00
3 ,500 .00

33  ,000 .  00
104 ,037 .00

5  , 806 .  oo
6 ,500 .00
6  ,500  .  00
6 ,500 .00
6 ,500 .  00
6 ,500  .  00

(4 ,117 .00 )

$218 ,  226 .00
x  . 07

GROSS PRICE

$  L 5 , 2 7 5 . 8 2

5. The Sales Tax Bureau agreed to further reduce the November 3, 7975

not ice i f  appl icant provided resale exemption cert i f icates for sales represented

by invoice number 16685 for $9,500, and by invoice number 6646 for 931,250.

Appl icant has provided the resale cert i f icates without object ion by the Sales

Tax Bureau l  there fore ,  the  no t ice  is  fu r ther  reduced by  $2r852.50 .

6. The November 3, 1975 not ice, as amended by the concessions described

in Findings of Fact ' t4t t  and "5",  results in a tax def ic iency in the sun of

$7'057.33, plus appl icable penalty and interest.  This amount represents the

sales tax on the monthly rental  and subsequent sale of the but ldozers descr ibed

in Finding of Fact "3" indicated by the fol lowing invoices:
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INVOICE NWBER

70969
6678

t5042
1 1  1 6 1
1 1050
14987
L4999
1 5 1 9 3
15 103
75042
t6486
1 5 1 5 1
1 5 0 7 3
16698
16642
16554
23468
76660
1 6 5 7 5
23645

Gross  Tota l
Rate of Tax

GROSS PRICE

$  3 ,600 .oo
3 ,600 .  00
3 ,600  . 00
3  , 600 .00
3 ,500 .00
2 ,625  . 0A
3 ,600 .00
3 ,600 .00
3  , 600  . 00
3 ,500 .  00
3 ,600 .00
3 ,600 .  00
3 ,600  . 00
3  ,600 .  00
3  , 600 .00
3  , 600 .00
3 ,600 .00
3 ,600 .  oo
3 ,600 .00

33 ,394 .  oo

$100 ,819 .00
x  . 07

Remain ing  Tax  Def ic iency  $  7 ,057.33

CONCLUSIONS OF tAW

A. That the rental  payments for both bul ldozers descr ibed in Findings of

Fac t  "2"  and r r3 r r  fo r  the  f i rs t  month 's  ren ta l ,  a re  rece ip ts  f rom a  re ta i l  sa le

in  New York  o f  tang ib le  persona l  p roper ty  in  accordance w i th  sec t ion  1101(b) (4 )

and sect ion 1101(b)(5) of the Tax Law. The total  paJrments received were

$ 7  , 2 0 0  .  0 0 .

B. That the rental  of  the bul ldozers descr ibed in Findings of Fact ' r2t '

and "3" vras on a month-to-month basis;  therefore, those rental  payments for

the months after those described in Conclusion of law t tAtt  are receipts from

transact. ions not subject to taxat ion under Art ic les 28 and 29 of the Tax Law.

C. That the subsequent sale was a sale of tangible personal property

outside of New York and the receipts from said sale are not subject to taxat ion

under Art ic les 28 and 29 of the Tax Law.
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D. That the appl icat ion of Vincent S. Jerry and Sons, fnc. is granted to

the extent provided in Conclusions of Law "B" and "C". That the Audit  Divis ion

is hereby directed to modify the Notice of Determination and Demand for Paynent

of Sales and Use Taxes Due issued November 3, 1975, in accordance with Findings

of Fact "4" and "5"1 and that,  except as so granted, the appl icat ion is in al l

other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

COMMISSIONER

STATE TAX COMMISSION

COMM]SSIONER


